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Commissioner for Patents 
P.O. Box 1450 
Alexandria, VA 22313-1450 

REQUEST FOR RECONSIDERATION OF THE DECEMBER 7, 2007 
APPLICATION FOR PATENT TERM ADJUSTMENT 

This Request for Reconsideration of the December 7, 2007 Application for Patent Term 
Adjustment is being filed pursuant to 35 U.S.C. § 154(b), 37 C.F.R. §§ 1.702-1.705 and the 
March 31, 2008 Petition Decision ("the Petition Decision"). This Request for Reconsideration 
seeks an additional 100 days of patent term adjustment in addition to the 534 days provided in 
the Issue Notification mailed on May 14, 2008. The fee set forth in 37 C.F.R. § 1.18(e) has 
previously been paid and, pursuant to the Petition Decision, no further fee is required for this 
Request for Reconsideration. The statement of facts supporting this Request for Reconsideration 
of the December 7, 2007 Application for Patent Term Adjustment as required by 37 C.F.R. § 
1.705(b)(2) is set forth herein. Also included herewith is a copy of the December 7, 2007 
Application for Patent Term Adjustment and the Petition Decision. 

It is respectfully requested that the patent term for United States Pat. No. 7,381,729 ("the 
'729 Patent") be adjusted from 534 days to 634 days as explained herein. If additional fees for 
this Application for Patent Term Adjustment are required, the USPTO is hereby authorized to 
charge Deposit Account No. 13-0019. 
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STATEMENT OF FACTS UNDER 37 C.F.R. § 1.705(b)(2) 

Pursuant to 37 C.F.R. § 1.705(b)(2) Applicants respectfully submit the following 
Statement of Facts in support of their Request for Reconsideration of the December 7, 2007 
Application for Patent Term Adjustment. Applicants hereby request that an additional 100 days 
of patent term adjustment be granted in addition to the 534 days of patent term adjustment 
previously granted in the Issue Notification. The requested 100 additional days are the number 
of days between April 22, 2007 (the day after three years from the application's filing date) and 
July 30, 2007 (the filing of an RCE). The Applicants are entitled to this additional patent term 
adjustment pursuant to 35 U.S.C. § 154(b)(1)(B) and 37 C.F.R. §§ 1.702(b) and 1.703(b)(1). 

As stated in the Petition Decision, the fee required by 37 C.F.R. § 1.705(b)(1) has been 
previously paid and no further fee payment pursuant to 37 C.F.R. § 1.18(e) is required. 

Pursuant to 37 C.F.R. § 1.705(b)(2), Applicants respectfully submit that the correct patent 
term adjustment should be 634 days and not the 534 days set forth in the Issue Notification. The 
bases for this Adjustment are as follows: 477 days pursuant to § 1.702(a)(1), an additional 57 
days pursuant to § 1.702(a)(4) and an additional 100 days pursuant to § 1.703(b)(1). 

With respect to the 477-day adjustment period, § 1.702(a)(1) states that at least one of 
either a notification under 35 U.S.C. § 132 or a Notice of Allowance will be mailed within 14 
months after filing of the application. The current application was filed on April 21, 2004; 
therefore, either a notification under 35 U.S.C. § 132 or a Notice of Allowance had to have been 
mailed by June 21, 2005. The first notification under 35 U.S.C. § 132 (the first Office Action) 
was mailed on October 1 1, 2006. Thus, pursuant to § 1.703(a)(1), the Applicants are entitled to a 
patent term adjustment of a period equal to the number of days between June 22, 2005 (the day 
after 14 months from the filing of the application) and October 11, 2006. This period of time is 
equal to 477 days and was correctly calculated by the USPTO in the Notice of Allowance. 

With respect to the 57-day adjustment period, § 1.702(a)(4) states that a patent will issue 
within four months of the issue fee being paid. The issue fee for the '729 Patent was paid on 
December 7, 2007; therefore, the '729 Patent had to have granted by April 7, 2008. Thus, 
pursuant to § 1.702(a)(4), the Applicants are entitled to a patent term adjustment of a period 
equal to the number of days between April 8, 2008 (the day after four months from the payment 
of the issue fee) and June 3, 2008 (the date the '729 Patent granted). This period of time is equal 
to 57 days and was correctly calculated by the USPTO. 
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However, Applicants are entitled to an additional 100 days of patent term adjustment 
pursuant to § 1.703(b)(1). Section 1.702(b) states that the term of a patent shall be adjusted if its 
issuance was delayed due to the failure of the USPTO to issue the patent within three years after 
filing of the application. However, under § 1.703(b)(1) the amount of patent term adjustment 
based upon the USPTO's failure to issue a patent within three years excludes the amount of time 
between the filing of an RCE and the issue date of the patent. Thus, Applicants are entitled to an 
additional patent term adjustment under §§ 1.702(b) and 1.703(b)(1) equal to the number of days 
between (i) the day after three years from the filing of the application; and (ii) the filing of the 
RCE. The present application was filed on April 21, 2004; therefore, the day after three years 
from the filing date is April 22, 2007. Additionally, an RCE was filed in the present application 
on July 30, 2007. Thus, pursuant to § 1.703(b)(1), Applicants are entitled to a patent term 
adjustment of a period equal to the number of days between April 22, 2007 and July 30, 2007. 
This period of time is equal to 100 days. This additional patent term adjustment of 100 days was 
not included in the 534 days of patent term adjustment stated in the Issue Notification. 
Applicants respectfully request that the '729 Patent be awarded an additional 100 days of patent 
term adjustment pursuant to §§ 1.702(b) and 1.703(b)(1) in addition to the 534 days of patent 
term adjustment granted in the Issue Notification under § 1.702(a)(1) and (a)(4). Thus, pursuant 
to § 1.703(f), the present application is entitled to a total of 634 days of patent term adjustment. 

A summary of the relevant dates is as follows: 
Application filing Date: April 2 1 , 2004 

Application filing Date + 14 months: June 21 , 2005 

Date of first Office Action: October 1 1 , 2006 

Filing Date + 3 years: April 2 1 , 2007 

RCE filing date: July 30, 2007 

Issue Fee Payment December 7, 2007 

Issue Fee Payment + 4 months April 7, 2008 

'729 Patent Issue Date: June 3, 2008 
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June 22, 2005 to October 11, 2006 4 §§ 1.702(a)(1) and 1.703(a)(1) 



April 8, 2008 to June 3, 2008 5 §§ 1 .702(a)(4) and 1 .703(a)(6) 



April 22, 2007 to July 30, 2007 00 §§ 1 .702(b) and 1 .703(b)(1) 



TOTAL 



634 days 



Pursuant to § 1.705(b)(2)(iii), Applicants submit that the '729 Patent is not subject to a 
terminal disclaimer. 

Pursuant to § 1.705(b)(2)(iv)(B), Applicants submit that there were no circumstances 
constituting a failure to engage in reasonable efforts to conclude processing or examination of 
the '729 Patent as set forth in § 1.704. 

Applicants submit that in view of the foregoing, the present application is entitled to an 
additional 100 days of patent term adjustment in addition to the 534 days to which the Office has 
already determined the '729 Patent is entitled. If, in the opinion of the Office, a telephone 
conference would help expedite the present Application for Patent Term Adjustment, the Office 
is invited to call the undersigned attorney. 



CUSTOMER NUMBER 26565 

MAYER, BROWN, ROWE & MAW LLP 
P.O. Box 2828 
Chicago, JL 60690-2828 
Telephone: (312)701-7551 

Dated: June 25, 2008 
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""" A L " I N 

PATENT TERM ADJUSTMENT 



R a d + e §n N T f l e d nSe t0 thS APPLICATI0N F0R PATENT TERM 

■lI 1 i 5 December 7, 2007. Applicants request that an 
d" d °a 10 days of patent term adjustment be granted in 
jjj . 1 to the 477 days provided in the Notice of Allowance 

e . n s n September 10, 2007. 
r , eo^siS 

t n e u ant application for patent term adjustment requests 
T n ff .eration of the patent term adjustment as it relates to 

1 i a *ce's failure to issue the patent within 3 years of the 
fh^ a^^ate. A decision is being held in abeyance until after 
is"ue§ - al P atent date. Knowledge of the actual date the patent 

s_ T is required to calculate the amount, if any, of 
additional patent term patentee is entitled to for Office 
failure to issue the patent within 3 years. See § 1.703(b). 
(This is true even in this instance where a request for 
continued examination (RCE) was filed. The computer will not 
undertake the § 1.703(b) calculation until the actual date of 
issuance of the patent has been determined. Accordingly, it is 
s.till too soon to make a determination as to the correctness of 
any period of adjustment that will or will not be entered 
pursuant to § 1.703(b)). 

Patentees are given TWO (2) MONTHS from the issue date of the 
patent to file a written request for reconsideration of the 
patent term adjustment for Office failure to issue the patent 
within 3 years. A copy of this decision should accompany the . 
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request. Patentees may seek such consideration without payment 
of an additional fee. However, as to all other bases for 
seeking reconsideration of the patent term adjustment indicated 
in the patent, all requirements of § 1.705(d) must be met. 
Requests for reconsideration on other bases must be timely filed 
and must include payment of the required fee. 

Rather than file the request for reconsideration of Patent Term 
Adjustment at the time of the mailing of the notice of 
allowance, applicants are advised that they may wait until the 
time of the issuance of the patent and file a request for 
reconsideration of the patent term pursuant to 37 CFR 1.705(d). 
The USPTO notes that it does not calculate the amount of time 
earned pursuant to 37 CFR 1.702(b) until the time of the 
issuance of the patent and accordingly, the Office will consider 
any request for reconsideration of the patent term adjustment 
due to an error in the calculation of 37 CFR 1.702(b) to be 
timely if the request for reconsideration is filed within two 
months of the issuance of the patent. 

It is acknowledged that applicants are correct that any period 
of adjustment will be entered in light of 35 U.S.C. 154(B) 
GUARANTEE OF NO MORE THAN 3-YEAR APPLICATION PENDENCY, which 
provides that 

Subject to the limitations under paragraph (2), if the issue of 
an original patent is delayed due to the failure of the United 
States Patent and Trademark Office to issue a patent within 
3 years after the actual filing date of the application in the 
United States, not including — 

(i) any time consumed by continued examination of the 
application requested by the applicant under section 
132(b) ; 

It is noted that a Request for Continued Examination (RCE) was 
filed in this application on July 30, 2007. 

The Office acknowledges submission of the $200.00 fee set forth 
in 37 CFR 1.18(e). No additional fees are required. 

The application file is being forwarded to the Office of Patent 
Publication for issuance of the patent. The patent term 
adjustment indicated on the patent (as shown on the Issue 
Notification mailed about three weeks prior to patent issuance) 
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will include any additional adjustment accrued both for Office 
delay in issuing the patent more than four months after payment 
of the issue fee and satisfaction of all outstanding g 
requirements, and for the Office taking in excess of three year 
to issue the patent (to the extent that the three-year period . 
does not overlap with periods already accorded) . 



Telephone inquiries specific to this decision should be directed 
to the undersigned at (571) - 272-3219. 




itions Attorney 
of Petitions 
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APPLICATION FOR PATENT TERM ADJUSTMENT 

This Application for Patent Term Adjustment is being filed pursuant to 35 U.S.C. § 
154(b) and 37 C.F.R. §§ 1.702-1.705 and requests that an additional 100 days of patent term 
adjustment be granted in addition to the 477 days provided in the Notice of Allowance mailed on 
September 10, 2007. Enclosed herewith is the fee ($200.00) set forth in 37 C.F.R. § 1.18(e) and 
the statement of facts supporting this Application for Patent Term Adjustment as required by 37 
C.F.R. § 1.705(b)(2). 

Applicants respectfully request that the patent term for the patent to be granted on 
allowed application 1 1/828,650 be adjusted from 477 days to 577 days as explained herein. If 
additional fees for this Application for Patent Term Adjustment are required, the USPTO is 
hereby authorized to charge Deposit Account No. 13-0019. To the extent that there has been any 
over-payment of fees associated with this Application for Patent Term Adjustment, the USPTO 
is hereby authorized to refund any such over-payment to Deposit Account No. 13-0019. 
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STATEMENT OF FACTS UNDER 37 C.F.R. § 1.705(b)(2) 

Pursuant to 37 C.F.R. § 1.705(b)(2) Applicants respectfully submit the following 
Statement of Facts in support of their Application for Patent Term Adjustment. Applicants 
hereby request that an additional 100 days of patent term adjustment be granted in addition to the 
477 days of patent term adjustment previously granted in the Notice of Allowance mailed on 
September 10, 2007. The requested 100 additional days are the number of days between April 
22, 2007 (the day after three years from the application's filing date) and July 30, 2007 (the 
filing of an RCE). The Applicants are entitled to this additional patent term adjustment pursuant 
under 35 U.S.C. § 154(b)(1)(B) and 37 C.F.R. §§ 1.702(b) and 1.703(b)(1). 

As required by 37 C.F.R. § 1.705(b)(1), the fee in an amount of $200.00 as set forth in § 
1.18(e) has been paid herewith. 

Pursuant to 37 C.F.R. § 1.705(b)(2), Applicants respectfully submit that the correct patent 
term adjustment should be 577 days and not 477 days as set forth in the Notice of Allowance. 
The bases for this Adjustment are as follows: 477 days pursuant to § 1.702(a)(1) and an 
additional 100 days pursuant to § 1.703(b)(1). 

With respect to the 477-day adjustment period, § 1.702(a)(1) states that at least one of 
either a notification under 35 U.S.C. § 132 or a Notice of Allowance will be mailed within 14 
months after filing of the application. The current application was filed on April 21, 2004; 
therefore, either a notification under 35 U.S.C. § 132 or a Notice of Allowance had to have been 
mailed by June 21, 2005. The first notification under 35 U.S.C. § 132 (the first Office Action) 
was mailed on October 11, 2006. Thus, pursuant to § 1.703(a)(1), the Applicants are entitled to a 
patent term adjustment of a period equal to the number of days between June 22, 2005 (the day 
after 14 months from the filing of the application) and October 11, 2006. This period of time is 
equal to 477 days (see the attached determination of the number of days) and was correctly 
calculated by the USPTO in the Notice of Allowance. 

However, Applicants are entitled to an additional 100 days of patent term adjustment 
pursuant to § 1.703(b)(1). Section 1.702(b) states that the term of a patent shall be adjusted if its 
issuance was delayed due to the failure of the USPTO to issue the patent within three years after 
filing of the application. However, under § 1.703(b)(1) the amount of patent term adjustment 
based upon the USPTO's failure to issue a patent within three years excludes the amount of time 
between the filing of an RCE and the issue date of the patent. Since the period between the filing 



2 



Pahl et al. 

Serial No. 10/828,650 



Attorney Docket No. 04266864 



of an RCE and the issue date is excluded under § 1.703(b)(1), the amount of adjustment pursuant 
to § 1.702(b) can be determined independent of the issue date for the present application as an 
RCE was filed on July 30, 2007. Thus, Applicants are entitled an additional patent term 
adjustment under §§ 1.702(b) and 1.703(b)(1) equal to the number of days between (i) the day 
after three years from the filing of the application; and (ii) the filing of the RCE. The present 
application was filed on April 21, 2004; therefore, the day after three years from the filing date is 
April 22, 2007. Additionally, an RCE was filed in the present application on July 30, 2007. 
Thus, pursuant to § 1.703(b)(1), Applicants are entitled to a patent term adjustment of a period 
equal to the number of days between April 22, 2007 and July 30, 2007. This period of time is 
equal to 100 days (see the attached determination of the number of days). This additional patent 
term adjustment of 100 days was not included in the 477 days of patent term adjustment stated in 
the Notice of Allowance. Applicants respectfully request that the patent granted on the present 
application be granted the additional 100 days of patent term adjustment pursuant to §§ 1.702(b) 
and 1.703(b)(1) in addition to the 477 days of patent term adjustment granted in the Notice of 
Allowance under § 1.702(a)(1). Thus, pursuant to § 1.703(f), the present application is entitled 
to a total of 577 days of patent term adjustment. 

A summary of the relevant dates is as follows: 



Application filing Date: 
Application filing Date + 14 months: 
Date of first Office Action: 
Filing Date + 3 years: 
RCE filing date: 
Patent Issue Date: 



April 21, 2004 
June 21, 2005 
October 11,2006 
April 21, 2007 
July 30, 2007 
TBD 




577 days 



Pursuant to § 1.705(b)(2)(iii), Applicants submit that the present application is not subject 
to a terminal disclaimer. 
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Pursuant to § 1.705(b)(2)(iv)(B), Applicants submit that there were no circumstances 
constituting a failure to engage in reasonable efforts to conclude processing or examination of 
the present application as set forth in § 1.704. 

In the event that the Office views this Application for Patent Term Adjustment under § 
1.705(b) as a premature request for patent term adjustment under § 1.705(d), Applicant hereby 
reserves the right to resubmit the foregoing arguments after grant of the patent and any other 
arguments in support of a patent term adjustment. Additionally, Applicants do not waive any 
other bases for patent term adjustment to which they may be entitled under § 1.705(d). 

Applicants submit that in view of the foregoing, the present application is entitled to an 
additional 100 days of patent term adjustment beyond the 477 days to which the Office has 
already determined the present application is entitled. If, in the opinion of the Office, a 
telephone conference would help expedite the present Application for Patent Term Adjustment, 
the Office is invited to call the undersigned attorney. 



CUSTOMER NUMBER 26565 

MAYER, BROWN, ROWE & MAW LLP 
P.O. Box 2828 
Chicago, IL 60690-2828 
Telephone: (312)701-8979 
Telephone: (312)782-0600 

Dated: December 7, 2007 



Respectfully submitted, 



By: 




Joseph A. Mahoney 
Reg. No. 38,956 
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Duration calculation results 



From and including: Wednesday, June 22, 2005 
To and including: Wednesday, October 11, 2006 

It is 477 days from the start date to the end date, end date included 

Or 1 year, 3 months, 20 days including the end date 

Alternative time units 

477 days can be converted to one of these units: 

• 41 ,21 2,800 seconds 

• 686,880 minutes 

• 1 1 ,448 hours 

• 68 weeks (rounded down) 

Make a new calculation 

• Modify the current calculation 

• New calc ulation between two other dates 

• New calculation, with both date and time included 

Help and example use 

• How to use the Date Duration Calculator 
. How to use the Time. Duration. Calculator 

• Some typical uses for the date calculators 

Other calculators 

• Date Duration calculator - count days between two dates 

• Find duration between two dates, with time 

• Date calculator - add (or subtract) days, months, years to a date 

• Birthday calculator - Find when you are 1 billion seconds old and more 

Related tools 

• Date related services - overview 

• Calendar for any year 

• The World Clock - Time Zones 

• Countdown to New Year 
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Duration calculation results 



From and including: Sunday, April 22, 2007 
To and including: Monday, July 30, 2007 

It is 1 00 days from the start date to the end date, end date included 
Or 3 months, 9 days including the end date 

Alternative time units 

100 days can be converted to one of these units: 

• 8,640,000 seconds 

• 144,000 minutes 

• 2400 hours 

• 14 weeks (rounded down) 

Make a new calculation 

• Modify the current calculation 

• New calculation batwPen two other dates 

• New calculation, with both date and time included 

Help and example use 

• How to use the Date Duration Calculator 

• How to use the Time Duration Calculator 

• Some typical uses for the date calculators 

Other calculators 

• Date Duration calculator - count days between two dates 

• Find duration between two dates with time 

• Date cak u later add (or subtract) days, months, years to a date 

• Birthday calculator - Find when you are 1 billion seconds old and more 

Related tools 

• Date related services - overview 

• Calendar for any year 

. The World Clock - Time Zones 

• Countdown to New Year 
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